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MATTER OF: GSA T r a n s p o r t a t i o n  A u d i t  C o n t r a c t s  

DIGEST: 1 .  u n d e r  31 U.S.C. S 3 7 1 8 ( b ) ,  t r a n s p o r t a t i o n  
a u d i t  c o n t r a c t o r s  engaged by t h e  G e n e r a l  S e r -  
v i c e s  A d m i n i s t r a t i o n  (GSA) t o  assist  i n  car- 
r y i n g  o u t  G S A ' s  r e s p o n s i b i l i t i e s  under  
31 U.S.C.  S 3726 may be p a i d  from p r o c e e d s  
r e c o v e r e d  by car r ie rs  and f r e i g h t  f o r w a r d e r s ,  
b u t  o n l y  f o r  s e r v i c e s  a t t r i b u t a b l e  t o  t h e  
r e c o v e r y  of " d e l i n q u e n t "  amounts  ( a s  d e f i n e d  
i n  s e c t i o n  1 0 1 , 2 ( b )  o f  t h e  Federal  C l a i m s  
C o l l e c t i o n  S t a n d a r d s ) ,  as opposed  t o  a u d i t s  
and  o t h e r  s e r v i c e s  i n  c o n n e c t i o n  w i t h  
n o n - d e l i n q u e n t  a c c o u n t s .  

2 .  The term " c o l l e c t i o n  s e r v i c e s ,  " used  i n  
31 U . S . C .  S 3 7 1 8 ( a ) ,  does n o t  i n c l u d e  t h e  
s e r v i c i n g  of non-de l inquen t  a c c o u n t s ,  b u t  
r a t h e r ,  is l imi t ed  t o  a c t i o n s  t a k e n  t o  col- 
l ec t  amounts  t h a t  have  become " d e l i n q u e n t , "  
a s  d e f i n e d  i n  s e c t o n  1 0 1 . 2 ( b )  of t h e  F e d e r a l  
C l a i m s  C o l l e c t i o n  S t a n d a r d s  ( t o  be c o d i f i e d  
i n  4 C.F.R.  ch .  11). T h e r e f o r e ,  t h e  excep- 
t i o n  t o  t h e  m i s c e l l a n e o u s  receipts  act  
(31  U.S .C .  S 3 3 0 2 )  c o n t a i n e d  i n  s e c t i o n  
3 7 1 8 ( b )  a u t h o r i z e s  a g e n c i e s  t o  pay debt  col- 
l e c t i o n  c o n t r a c t o r s  f rom t h e  proceeds o f  
t h e i r  a c t i v i t i e s  to  col lect  d e l i n q u e n t  
amounts ,  b u t  does n o t  a u t h o r i z e  payment from 
proceeds f o r  c o n t r a c t o r s  who s e r v i c e  non- 
d e l i n q u e n t  a c c o u n t s .  

Under 31 U.S.C. $3 3726 ( 1 9 8 2 ) ,  t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  (GSA)  is r e s p o n s i b l e  f o r  p e r f o r m i n g  p o s t -  
a u d i t s  of amounts  paid by Government a g e n c i e s  t o  carr iers  
and f r e i g h t  f o r w a r d e r s  f o r  t r a n s p o r t a t i o n  s e r v i c e s .  I n  
c a r r y i n g  o u t  i t s  d u t i e s  unde r  t h i s  s t a t u t e ,  GSA h a s  engaged  
c o n t r a c t o r s  t o ,  among o t h e r  t h i n g s ,  examine b i l l s  a l r e a d y  
pa id ,  i d e n t i f y  o v e r c h a r g e s  or o t h e r  e r r o n e o u s  payments  made 
by t h e  Government,  request r epaymen t  on  b e h a l f  o f  t h e  U n i t e d  
S t a t e s  f o r  those e r r o n e o u s  payments ,  and t a k e  s u c h  other 
a c t i o n s  as may be n e c e s s a r y  and a p p r o p r i a t e  t o  e f f e c t  
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c o l l e c t i o n  o f  those amounts .  Because  D E  c o n s t r a i n e d  b u d g e t  
cesources ,  GSA w o u l d  like t o  clse % h e  p r o c e e d s  r e c a v e r e d  
u n d e r  t h o s e  c o n t r a c t s  to  r e i m b u r s e  i t s  c o n t r a c t o r s  for  t h e i r  
s e rv i ces .  T h e  G e n e r a l  C o u n s e l  of GSA a s k s  w h e t h e r  t h e  
l i m i t e d  e x c e p t i o n  t o  t h e  so-cal led " m i s c e l l a n e o u s  r ece ip t s "  
a c t ,  31 U . S . C .  3302, p r o v i d e d  by s e c t i o n  13 of t h e  Debt 
C o l l e c t i o n  A c t  of 1982 ( a s  amended i n  19831, 31 U.S.C. 
S 3 7 1 8 ( a ) ,  p r o v i d e s  t h e  n e c e s s a r y  a u t h o r i t y .  

As e x p l a i n e d  below, w e  c o n c l u d e  t h a t  for those s e r v i c e s  
d i r e c t l y  re la ted t o  c o l l e c t i o n  of  a n  e s t a b l i s h e d  and d e l i n -  
q u e n t  claim, t h e  G S A  c o n t r a c t o r s  may be paid from t h e  r ecov-  
ered p r o c e e d s .  However, t h e  m a j o r i t y  of t h e  d e s c r i b e d  
s e r v i c e s  a r e  n o t  d e b t  c o l l e c t i o n  s e r v i c e s  f o r  which payment 
from proceeds was a u t h o r i z e d  by sec t ion  3 7 1 8 ( b ) .  

BACKGROUND 

Under 31 U.S .C .  S 3726,  ca r r ie rs  or f r e i g h t  f o r w a r d e r s  
are e n t i t l e d  t o  be p a i d  upon p r e s e n t a t i o n  o f  t h e i r  b i l l s  f o r  
t r a n s p o r t a t i o n  s e r v i c e s - - i n  some cases, even  before t h e  
t r a n s p o r t a t i o n  is completed. The A d m i n i s t r a t o r  of GSA t h e n  
h a s  t h e  d u t y  t o  c o n d u c t  a p o s t - a u d i t  of t h e  c h a r g e s  and t o  
d e d u c t  t h e  amount of any  overpayment  i d e n t i f i e d  from subse -  
q u e n t  amounts  owed t o  t h e  p r o v i d e r  of t h e  s e r v i c e s .  GSA h a s  
been  u s i n g  p r i v a t e  c o n t r a c t o r s  t o  p e r f o r m  many of t h e  t a s k s  
n e c e s s a r y  to  c a r r y  o u t  i t s  d u t i e s  unde r  t h i s  a c t  and w i s h e s  
t o  c o n t i n u e  t h i s  program. Accord ing  t o  t h e  GSA s u b m i s s i o n ,  
i t s  c o n t r a c t o r s  w i l l  p e r f o r m  t h e  f o l l o w i n g  f u n c t i o n s :  

" 1 .  C o n t r a c t o r s  w i l l  examine car r ie rs '  
pa id  b i l l i n g s  t o  i d e n t i f y  o v e r c h a r g e s  and 
o t h e r  improper  payments .  

"2. C o n t r a c t o r s  w i l l  s e n d  n o t i c e s  of 
o v e r c h a r g e  and  other  n o t i c e s  t o  car r ie rs  ad- 
v i s i n g  them of s p e c i f i c  mistakes i n  t h e i r  
b i l l i n g s  and make demand f o r  r e f u n d s ,  w i t h  
r e m i t t a n c e s  t o  be made p a y a b l e  t o  t h e  Govern- 
ment and s e n t  t o  t h e  c o n t r a c t o r .  

"3.  C o n t r a c t o r s  w i l l  co l lec t  remit- 
t a n c e s  and f o r w a r d  same d i r e c t l y  t o  GSA, w i t h  
payment t o  t h e  c o n t r a c t o r  t o  be made from 
t h e s e  r e m i t t a n c e s .  

" 4 .  Though carrier p r o t e s t s  w i l l  
i n i t i a l l y  be s e n t  d i r ec t  t o  G S A ,  c o n t r a c -  
tors w i l l  examine  each protest  and d r a f t  a 
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r2sponse for review ana f i n a l  ( j e t e r n i n a t i o n  
by GSA, which i s  t h e  procedure currently 
employed. 

"5 .  C o n t r a c t o r s  w i l l  p e r f o r m  such o t h e r  
f u n c t i o n s  wh ich  a r e  c o n s i s t e n t  w i t h  t h e  d e b t  
c o l l e c t i o n  p r o c e s s  as s p e c i f i e d  i n  t h e  con- 
t r a c t ,  s u c h  a s  fo l low-up  l e t t e r s  and tele- 
phone c a l l s .  " 

GSA a d v i s e s  u s  t h a t  i t  w i l l  " r e t a i n  t h e  a u t h o r i t y  t o  
r e s o l v e  d i s p u t e s ,  compromise claims, t e r m i n a t e  c o l l e c t i o n  
a c t i o n s ,  and i n i t i a t e  legal a c t i o n . "  A s  i n d i c a t e d  i n  
3-198137, J u n e  3 ,  1982 ,  as l o n g  as GSA r e t a i n s  i n h e r e n t l y  
gove rnmen ta l  f u n c t i o n s ,  s u c h  as those described above ,  w e  
have  no o b j e c t i o n  t o  t h e  u t i l i z a t i o n  of c o n t r a c t o r s  t o  per- 
form any or a l l  of t h e  f i v e  f u n c t i o n s  l i s t ed  above.  O u r  
problem is w i t h  t h e  s o u r c e  o f  f u n d i n g  p roposed  t o  pay  f o r  
these s e r v i c e s .  

DISCUSSION 

Because o f  a r e d u c t i o n  i n  i t s  budget  a u t h o r i t y ,  GSA 
would l i k e  t o  c o n s e r v e  its a p p r o p r i a t i o n s  and t o  pay  f o r  t h e  
c o n t r a c t o r s '  s e r v i c e s  under  a c o n t i n g e n c y  a r r a n g e m e n t  f rom 
t h e  p r o c e e d s  of any  o v e r c h a r g e  r e i m b u r s e m e n t s  collected from 
t h e  carriers.  The G e n e r a l  Counse l  i s  aware t h a t  3 1  U.S.C. 
5 3 3 0 2 ( b )  requires, u n l e s s  o t h e r w i s e  p r o v i d e d  by law, t h a t  
o f f i c i a l s  " r e c e i v i n g  money f o r  t h e  Government f rom any  
source s h a l l  depos i t  t h e  money i n  t h e  T r e a s u r y  a s  s o o n  a s  
p r a c t i c a b l e  w i t h o u t  d e d u c t i o n  f o r  any  c h a r g e  or claim." 
( E m p h a s i s  added.) She  suggests ,  however,  t h a t  s e c t i o n  13 of 
t h e  Debt C o l l e c t i o n  A c t  of 1982 ( D C A ) ,  31 U . S . C .  S 3718,  as 
amended by Pub. L. N o .  98-167, 97 S t a t .  1104 ( 1 9 8 3 1 ,  may 
p r o v i d e  t h e  n e c e s s a r y  "otherwise p r o v i d e d "  a u t h o r i t y .  

S e c t i o n  13 o f  t h e  DCA p r o v i d e s  t h a t  a n  agency  "may make 
a c o n t r a c t  w i t h  a p e r s o n  f o r  c o l l e c t i o n  s e r v i c e s  t o  r e c o v e r  
i n d e b t e d n e s s  owed t o  t h e  U n i t e d  S t a t e s  Government." I t  a l so  
p r o v i d e s  t h a t :  

" N o t w i t h s t a n d i n g  s e c t i o n  3 3 0 2 ( b )  o f  t h i s  
t i t l e ,  a c o n t r a c t  under  s u b s e c t i o n  ( a )  of 
t h i s  s e c t i o n  may p r o v i d e  t h a t  a f e e  a p e r s o n  
c h a r g e s  t o  r e c o v e r  i n d e b t e d n e s s  owed t h e  
U n i t e d  S t a t e s  Government is p a y a b l e  f rom t h e  
amount r e c o v e r e d . "  31 U.S.C. 5 3718(b). 

T h e  GSA G e n e r a l  Counse l  s u g g e s t s  t h a t  t h e  term "collec- 
t i o n  s e r v i c e s , "  as  u s e d  i n  s e c t i o n  13 ,  may be c o n s t r u e d  t o  
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encompass the a u d i t  o f  t h e  v O u C h e r 3 ,  t h e  i c i e n t i f i c a t i o n  and 
p r o c e s s i n g  of  any o v e r c h a r g e s  discovsred, t h e  h a n d l i n g  IDf 
a n y  p r o t e s t s  t o  t h e  Governmen t ' s  claim € ~ r  r e i m b u r s e m e n t ,  
and f i n a l l y ,  t h e  c o l l e c t i o n  of a n y  i n d e b t e d n e s s  aeterrnined 
t o  be due. W e  ao not a g r e e  w i t h  G S A ' s  i n t e r p r e t a t i o n  of t h e  
term, " c o l l e c t i o n  s e r v i c e s . "  I n  our v iew,  s e c t i o n  13  re fers  
to  cofitracts €or c o l l e c t i o n  of a m o u n t s  p r e v i o u s l y  found t o  
b e  p a s t  d u e  and owing ,  hav ing  a f f o r d e d  t h e  a l l e g e d  debtor  
t h e  r i g h t  to  p r o t e s t ,  have  h i s  p ro t e s t  a d j u d i c a t e d  admin i s -  
t r a t i v e l y ,  and g e n e r a l l y  t o  have  t h e  b e n e f i t  of a l l  d u e  
process p r o c e d u r e s  t o  w h i c h  he  is e n t i t l e d  by l a w .  

F o r  example ,  t h e  i n i t i a l  t a s k s  t o  b e  pe r fo rmed  by t h e  
GSA c o n t r a c t o r s  e n t a i l  t h e  e x a m i n a t i o n  of b i l l s  p a i d  by t h e  
Government i n  order t o  d e t e r m i n e  whether  t h e  payments  were 
proper. Once a n  e r r o n e o u s  payment has been  i d e n t i f i e d ,  t h e  
c o n t r a c t o r  is t o  s e n d  t h e  o v e r p a i d  company a l e t t e r  w h i c h ,  
among other  t h i n g s ,  e x p l a i n s  t h e  c o n t r a c t o r ' s  d e t e r m i n a t i o n  
t h a t  a d e b t  e x i s t s ,  and demands a r e f u n d  on b e h a l f  o f  t h e  
U n i t e d  S t a t e s  by a ce r t a in  date. Up to  t h i s  p o i n t ,  there  
was no d e b t  owed t o  t h e  U n i t e d  S t a t e s ,  s i n c e  31 U . S . C .  
S 3726 s p e c i f i c a l l y  p r o v i d e s  f o r  payment i n  t h e  f u l l  amount 
o f  t h e  ca r r ie r ' s  b i l l ,  s u b j e c t ,  of course, t o  l a t e r  ad jus t -  
men t s  as a r e s u l t  of G S A ' s  p o s t - a u d i t  processes. A f t e r  
r e c e i p t  of t h a t  i n i t i a l  l e t t e r ,  t h e r e  is  a d e b t  or a claim, 
b u t  w e  wou ld  n o t  c o n s i d e r  it t o  be d e l i n q u e n t  u n t i l  any  d i s -  
p u t e  o v e r  t h e  e x i s t e n c e  or amount o f  t h e  Governmen t ' s  claim 
h a s  been  r e s o l v e d  a d m i n i s t r a t i v e l y  and t h e  claim is n o t  paid 
by t h e  s p e c i f i e d  d u e  date .  

C o n c e p t u a l l y ,  t h e  tasks  t o  be  pe r fo rmed  under  t h e s e  
c o n t r a c t s  f a l l  i n t o  t w o  categories:  " a c c o u n t  s e r v i c i n g ' '  and 
" d e b t  c o l l e c t i o n . "  "Account s e r v i c i n g "  g e n e r a l l y  refers t o  
t h e  p r o v i s i o n  of s u c h  s e r v i c e s  as  b i l l i n g ,  a c c o u n t i n g ,  
record k e e p i n g ,  and receipt and p r o c e s s i n g  of payments  on 
n o n - d e l i n q u e n t  a c c o u n t s .  These  t a s k s  appear t o  encompass 
t h e  major p o r t i o n  o f  t h e  s e r v i c e s  f o r  which GSA h a s  or p l a n s  
t o  c o n t r a c t .  "Debt  c o l l e c t i o n , "  i n  c o n t r a s t ,  g e n e r a l l y  
r e f e r s  to  a c t i o n  t a k e n  t o  co l lec t  amounts  t h a t  have  become 
d e l i n q u e n t .  I n  o u r  o p i n i o n ,  s e c t i o n  13 does n o t  address t h e  
u s e  o f  p r i v a t e  c o n t r a c t o r s  t o  s e r v i c e  n o n - d e l i n q u e n t  
a c c o u n t s  and t h e r e f o r e  does n o t  p r o v i d e  t h e  "other a u t h o r -  
i t y "  n e c e s s a r y  t o  overcome t h e  m i s c e l l a n e o u s  rece ip ts  
s t a t u t e ,  d i s c u s s e d  ear l ie r .  

Al though  s e c t i o n  13 i t s e l f  does n o t  u s e  t h e  term 
" d e l i n q u e n t  a c c o u n t s , "  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  DCA is 
r e p l e t e  w i t h  s t a t e m e n t s  t o  t h e  e f f e c t  t h a t  C o n g r e s s  was 
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p r i m a r i l y  concerned wit:', and i n t e n d e u  t h i s  3 c t  t o  d r ~ d r e s ; ; ,  
t h e  c o l l e c t i o n  of d e l i n q u e n t  d e b t s . 1 1  - 

Moreover, s e c t i o n  1 3  provides that p e r s o n s  who e n t e r  
i n t o  con t rac t s  t o  c o l l e c t  d e b t s  owea t o  the Unitea S t a t e s  
m u s t  comply w i t h  t h e  p r o v i s i o n s  of  t h e  F a i r  Debt C o l l e c t i o n  
Prac t ices  A c t  ( F D C P A ) .  T h a t  a c t  p r o h i b i t s  t h e  use of abu- 
s i v e ,  d e c e p t i v e ,  and u n f a i r  d e b t  co l l ec t ion  p r a c t i c e s  
( 1 5  U.S.C. S 1 6 9 2 ( e ) ) ,  and imposes a number o f  a f f i r m a t i v e  
disclosure r e q u i r e m e n t s  ( e . g . ,  15 U.S.C. S 1 6 9 2 ( g ) ) .  T h e  
FDCPA d e f i n i t i o n  o f  " d e b t  collectors" s p e c i f i c a l l y  e x c e p t s  
" s e r v i c i n g  a g e n t s . "  S e e  15 U.S.C. S 1 6 9 2 a ( 6 ) ( G ) ( i i i ) .  See - also S. Rep. N o .  382 ,  9 5 t h  Cong., 1st Sess. 3-4 ( T h e  term, 
" d e b t  col lector"  does n o t  i n c l u d e  "mortgage s e r v i c e  com- 
p a n i e s  and o t h e r s  who s e r v i c e  o u t s t a n d i n g  d e b t s  f o r  o t h e r s ,  
so l o n g  as  t h e  d e b t s  were n o t  i n  d e f a u l t  when t a k e n  f o r  ser- 
v i c i n g . " ) .  A s  e x p l a i n e d  i n  Federal Trade Commission s t a f f  
i n t e r p r e t a t i v e s  ( t h e  FTC h a s  p r i m a r y  a d m i n i s t r a t i v e  respon-  
s i b i l i t y  f o r  e n f o r c i n g  t h e  FDCPA) ,  t h e  e x c e p t i o n  e x c l u d i n g  
s e r v i c i n g  a g e n t s ,  " c o n t e m p l a t e s  a s i t u a t i o n  i n  which a bona 
f i d e  s e r v i c i n g  a r r a n g e m e n t  is entered i n t o  p r i o r  t o  t h e  t i m e  
t h e  d e b t  g o e s  i n t o  d e f a u l t . "  2 FTC I n t e r p r e t i v e s  37 
( J u n e  1 4 ,  1978) .  I t  a l so  o b s e r v e d  t h a t  " s e r v i c i n g  a n  ac- 
c o u n t  is q u i t e  d i f f e r e n t  f rom engag ing  i n  c o l l e c t i n g  
e f f o r t s , "  2 FTC I n t e r p r e t i v e s  55 ( J u l y  28, 1 9 7 8 ) ,  and nCon- 
g r e s s  s p e c i f i c a l l y  meant  t o  e x c l u d e  from t h e  [FDCPA's] cov- 
e r a g e ,  mor tgage  s e r v i c e  companies ,  and o t h e r s  who s e r v i c e  
o u t s t a n d i n g  d e b t s  f o r  o thers ,  so l o n g  a s  t h e  d e b t s  were n o t  
i n  d e f a u l t  when t a k e n  f o r  s e r v i c i n g , "  1 FTC I n t e r p r e t i v e s  55 
( J a n .  25, 1978) .  C o n s e q u e n t l y ,  i t  would  be  i l l o g i c a l ,  con- 
t r a r y  to  t h e  l e g i s l a t i v e  h i s t o r y  of  s e c t i o n  13,  and incon-  
s i s t e n t  w i t h  t h e  p o s i t i o n  of t h e  s t a f f  of  t h e  agency  cha rged  
w i t h  e n f o r c e m e n t  of t h e  FDCPA t o  t r e a t  s e r v i c i n g  a g e n t s  as 
though t h e y  were d e b t  collectors. 

E.g., S.  Rep. N o .  378 ,  9 7 t h  Cong., 2d S e s s .  2-4 ( 1 9 8 2 ) ;  
S. Rep. No. 287, 9 7 t h  Cong., 2d Sess. 5 ,  1 4  ( 1 9 8 1 ) ;  
128 Cong. R e c .  E4653 ( d a i l y  ed. O c t .  1 ,  1982)  (Rep. Derwin- 
s k i ) ;  128 Cong. Rec. H8052 ( d a i l y  ed. S e p t .  30 ,  1982)  
(Rep. C o n a b l e ) ;  - I d .  a t  H8053 (Rep. Hor ton  and Rep. B u t l e r ) :  
128 Cong.Rec. S12327-29 ( d a i l y  ed. Sept. 27,  1983)  (Sen .  
P e r c y ) ;  Id. a t  S12329 (Sen .  Dole); 128 Cong. Rec. H1734 
( d a i l y  e$. May 4 ,  1982)  (Rep. Ros tenkowsk i ) ;  127 Cong. 
Rec. 55501 ( d a i l y  ed. May 21, 1981)  (Sen .  P e r c y ) .  
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Finally, we point otit t h a t  section 1 0 2 . 6  of t h e  joint 
GAO and D e p a r t m e n t  of Justice F e d e r a l  Cla ims  Collection 
S t a n d a r d s ,  which i m p l e m e n t s  s e c t i o n  13  of t h e  D C A ,  specifi- 
c a l l y  p r o v i d e s  that "a11 a g e n c i e s  h a v e  authority t o  c o n t r a c t  
for collection services to recover delinquent debts * * * . I '  

49 Fed. Reg. at 8899 (to be codified as 4 C.F.R. 5 102.6) 
(emphasis added). T h e  comments accoiapanying the Federal 
Register publication of the revised FCCS specifically ex- 
plain that section 102.6 "is intended to apply only to the 
recovery of delinquent debts and not to routine servicing 
arrangements for non-delinquent debts. 'I 49 Fed. Reg. 
at 8892. 

For these reasons, we conclude that the term, "collec- 
tion services," as used in section 13, may not be construed 
to include "account servicing." Therefore, only the portion 
of the proceeds recovered by G S A ' s  transportation audit con- 
tractors properly attributable to collection of "delinquent" 
amounts, as defined in section 101.2(b) of the FCCS, 49 Fed. 
Reg. at 8896, may be used to pay for the contractors' ser- 
vices. All other amounts collected by the GSA transporta- 
tion audit contractors must be deposited into the Treasury, 
without deduction, as a credit to the appropriation or fund 
account against which the original payments were charged or 
to miscellaneous receipts if the accounts are not readily 
identifiable. - Cf. 41 C . F . R .  S 101-41.505. 

of the United States 
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